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IS ATTORNEY GENERAL EBY GETTING POOR ADVICE FROM ICBC?

The first day of April marks the beginning of a fundamental change to ICBC’s
compulsory Basic coverage. The corporation expects that the new $5,500 cap in minor
injury pain and suffering awards together with the new dispute resolution process and
the increase in no-fault benefit levels will result in a net savings in claims costs of some
$1.2 billion in for 2019/20.
The changes to the full tort coverage model are expected to end the operating losses in
the Basic program. The government decided to adopt a hybrid no-fault model (suing for
pain and suffering is still permitted for certain injuries), rather than switching to a full
no-fault model similar to those in place in Quebec, Manitoba and Saskatchewan.
In developing the new model, and the financial impacts of the current scheme, the
government has relied on the technical expertise of ICBC. But is the government too
reliant on the technical knowledge at ICBC?
The $400 million Flash in the Pan
In early February 2019, as part of the communications around the release of ICBC’s
third-quarter financial statements and the forecasted loss of some $1.2 billion for
2018/19, Attorney General Eby announced two measures intended to assure the public
that ICBC was tightening its cost control.
He said that ICBC was reviewing injury settlement offers as it was believed that some
junior adjusters were being too generous with their offers,1 and that the government
would immediately limit the number of expert reports allowed in a litigated claim.
“What we’re trying to address are the excesses of the system that don’t advance any
interests. It doesn’t advance any interest to have six-plus experts on a claim. It doesn’t
advance any interests to have a $50,000 expense to resolve a $100,000 claim.”2 The
attorney general stated that limiting the number of reports would reduce claim litigation
costs by $400 million.3
Both unilateral actions were immediately criticized by the personal injury bar. The
reappraisal of settlement offers would, they said, force many more claims to go to court,
which would clog the courts and ultimately increase the final cost. The Trial Lawyers
Association of B.C. said the limitation on the number of expert reports was done without
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the support of the independent rules committee and was detrimental to many
represented cases.4
Quietly, on 22 March 2019 the government retreated on the limitation on expert reports,
and amended the cabinet order to make the limitation effective not in February 2019,
but in January 2020. Apparently, the government backtracked in the face of a challenge
brought by lawyer John Rice on behalf of his client who argued that no proper notice
was given of the changes that had potential serious negative consequences to thousands
of pending claimants, and that the normal consultation process with the court was bypassed.5 Mr. Rice said it was concerning that the Attorney General, who is responsible
for the administration of justice for all British Columbians, would allow such a change
aimed at assisting the bottom line of ICBC.
Not only will the $400 million estimated savings not be achieved for 2018/19 and most
of 2019/20, but ICBC paid $30,000 to Mr. Rice’s client as part of the process to settle
the challenge to the limitation.
One must question who provided the attorney general with the advice that the limitation
on expert reports could be achieved through a simple cabinet order changing the
Supreme Court civil rules without the usual consultation process that such change
requires.
Poor Financial Forecasting
The attorney general has also been embarrassed by ICBC’s poor track record in
forecasting its financial position for 2018/19.
In February 2017, just before the May provincial election, the ICBC forecast a combined
Basic and Optional net operating loss of $25 million for the 2018/19 fiscal year. Within
two months of the NDP forming government the net loss was increased to $302 million,
but ICBC’s February 2018 service plan (about five months later) forecast the operating
loss for 2018/19 climbing to $684 million. Strangely, this loss forecast assumed that
major savings would result in 2018/19 due to the cap on pain and suffering claims for
minor injuries, even though the cap would not take effect until the following fiscal year.6
By November 2018 the second quarter forecast increased ICBC’s 2018/19 loss forecast
to $890 million, and within two months the forecast combined loss jumped to almost
$1.2 billion. Table 1 shows the rapid increase in the forecast combined operating loss for
2018/19.
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Table 1 – ICBC Combined Net Income Forecasts ($=million)

February SP 2017
September Update 2017
February SP 2018
Q2 November 2018
Q3 February 2019
February SP 2019

2017/18

2018/19

(144)
(225)
f(1,296)

(25)
(302)
(684)
(890)
(1,180)
f(1,182)

a(1,325)

2019/20

2020/21

(143)
(411)
(21)

80

(50)

86

2021/22

148

Source: ICBC service plans and second and third quarter forecasts for 2018/19. Both the service plans
for 2018 and 2019 included large savings resulting from Basic coverage changes which will take effect
on 1 April 2019.

ICBC has done a poor job of forecasting its expenditures. There appears to be a
philosophy within the corporation that multi-year financial forecasts (including future
rate increases) have limited utility. In response to a request for a multi-year Basic
forecast ICBC stated:
ICBC does not produce … best estimate Basic insurance rate indications for
years beyond the policy year of the application until such time as a [rate
application] to the BCUC is to be made. This is because future Basic insurance
rate changes will be driven by a number of factors where the uncertainty grows
exponentially the further out the forecast, calling into question the value and
usefulness of such rigour. For this reason, the presented financial forecast
represents a base scenario as opposed to developing best estimates of the rate
indication according to accepted actuarial practice.7
This lack of attention to the longer-term financial forecasts by ICBC management
should be a matter of concern to the attorney general and to the minister of finance. But
at least ICBC now produces such forecasts, even with many caveats. In 2016 it claimed
that publicly filing a five-year financial forecast “could be taken out of context and used
to prejudice ICBC and its Basic insurance policyholders and thereby harm ICBC’s
financial interest.”8
Lessening Transparency and Accountability
At a time when ICBC is in a financial crisis caused by the growth in claims costs
outstripping the increase in revenue, and the government bringing in major changes to
both the Basic coverage and the design of the premium, ICBC has been attempting to
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reduce the amount of performance information made available to its regulator and to
the public.
ICBC has adopted the position that even though the B.C. Utilities Commission is
responsible for regulating the monopoly Basic program, the service measures and key
indicators it uses to assess performance should be at the more abstract combined Basic
and Optional level. It is asking the BCUC to agree to this approach while the Basic
coverage undergoes a major change due to the expanded Part 7 accident benefit
coverage levels and the new $5,500 cap on pain and injury awards for minor injury
claims. The new rate design, effective in September of 2019, will also require detailed
reporting to monitor whether the planned objectives are being achieved.
This request to limit the amount of key performance indicators is currently under review
by the BCUC.
Echoing the 2016 claim that providing financial forecasts could harm ICBC’s financial
interests, the public insurer is now balking at providing historic average injury
settlement amounts by level of legal representation. ICBC defends the its action by
claiming that if the average settlements for represented claims or for claims that were
litigated were made public plaintiff lawyers would used the average as start points for
their open claims; “Unrepresented and Represented BI severity data is considered
confidential. The confidential information, if made public, could influence settlement
negotiations with claimants and prejudice ICBC and its Basic insurance policyholders
and thereby harm their financial interests.”9
This argument is clearly a stretch. The pecuniary portion of a settlement depends on the
individual circumstance, while the pain and suffering portion is based on established
precedents. One must question why ICBC would seek to keep this key performance
indicator confidential. In fact, Attorney General Eby and the president of ICBC used the
average severity of litigated claims to partly explain the latest 2018/19 financial
forecast.10
Unfortunately, the attempt by ICBC management to keep key performance measures
from the public domain appears to be part of a pattern of decreasing transparency and
accountability by the management of our public insurer. This has been documented in
earlier papers.11
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The NDP championed transparency and accountability while it was in opposition. It is
strange that it has allowed ICBC to move in the opposite direction.
The public auto insurer is under severe financial stress. Private insurers are actively
questioning the need for a monopoly public insurer to provide the compulsory Basic
insurance. Given these pressures one would expect ICBC to be as open and transparent
as possible to assure the public that the current model for the delivery of Basic insurance
is worth preserving. Instead, we are witnessing a reduction in accountability and
transparency.
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The writer is a retired senior BC government public servant whose paper describing the BC government’s
manipulation of the finances of BC Hydro from 2008 to 2014 was published by BC Studies in November
2016. BC Studies published his paper on the 40-year financial history of ICBC in 2013. He has been an
intervener in the BC Utilities Commission’s recent reviews of both ICBC’s and BC Hydro’s rate requests.
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